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Abstract: One of the major developments in federal/state relations since 1990 has been the increasing importance of federal waivers that state governments can receive from conditions attached to grants-in-aid and other programs, yet no systematic empirical analysis has considered what makes some states more likely to receive waivers than others.  This article presents results of model estimations of time-series panel data that use as dependent variables measures of waivers states received to federal Medicaid and educational policy from 1991-2008.  Results indicate that different factors influence the number of waivers states will receive to different federal programs but that the size of a state’s population is a consistent predictor of waivers received across different policies.  Larger states have a significant advantage in the waiver process.



On September 23rd, 2011, President Barack Obama indicated that he would instruct the Department of Education (ED) to grant waivers to state governments struggling with the No Child Left Behind Act of 2001 (NCLB).  NCLB’s own language required it to be reauthorized no later than 2007, yet as of late 2011 no modification or revision had been debated on the floor of either the House or Senate, let alone passed into law.  Since its inception, NCLB has been historically unpopular with state governments and local education agencies (LEAs) (Shelly 2009).  Waivers have become the Obama Administration’s chosen strategy to address state and local complaints and will change and relax fundamental parts of NCLB, including its requirement that all students be proficient in reading and math skills by the end of the 2013-2014 school year (Cavanaugh 2012).  Some criticized the Administration for making major changes while circumnavigating the legislative process, but it felt it could wait no longer to reassure the states that, in the words of Melody Barnes, the director of the White House Domestic Policy Council, “Relief is on the way” (McNeil 2011).  
Obama’s announcement was only the most recent reminder of the increased importance of waivers and other forms of flexibility in federal/state relations and U.S. domestic policy.[footnoteRef:1]  Maybe the “primary mechanism by which the federal government carries out its domestic priorities” is the grant-in-aid to state and local governments (Gais and Fossett 2005, 491).  As the twentieth century progressed, the federal government learned that attaching conditions to grants would cause state governments to adjust their policies to accomplish Washington’s goals.  As conditions on grants increased, state governments were not content to blindly follow federal dictums and began to push the federal government for flexibility in what counted as compliance with the terms of a grant.  Today, when Congress and the President enact a new domestic program or reform that requires state cooperation, bargaining between the two levels has become the norm, and the accommodation that the two levels reach can often result in significant programmatic changes from what Congress passed into law.  Such a structure now characterizes such enormous and notable federal programs such as Medicaid, the No Child Left Behind Act of 2001 (NCLB), and Temporary Assistance for Needy Families, and waivers have been an important part of the politics of these three policies and others.  Usually, these requests for flexibility come from state executive branches and are granted or denied by the federal executive branch, which lead Gais and Fossett (2005) to dub the new federal/state status quo of grants, negotiation, and flexibility “executive federalism.”  “The President and their appointees have been able to produce significant changes in program management, coverage, and standards without new legislation.  Even large policy changes depend less on major shifts in controls over Congress…and more on control of the presidency and governorships and the conditions facing the states” (Gais and Fossett 2005, 507).   [1:  Gormley (2005) provides a good definition of waivers.  “To deviate from legal or administrative requirements, a state or local government approaches a federal agency and asks permission to try a somewhat different approach” (529).] 

	Given the importance waivers and other forms of, the lack of systematic evidence on the conditions that make the federal government more or less likely to grant waivers, or states more or less likely to receive them, is a significant gap in the literature (Thompson and Burke 2007).  Existing studies of waivers have made valuable contributions that highlight the possible roles of new, expansive federal regulations (Gormley 2006), special interest groups (Krane 2007; Posner 2007; Thompson and Burke 2009), and partisan, economic, and population factors (Shelly 2011).  However, most of these studies do not make use of multivariate statistical analysis, which remains one of the best ways available to social scientists to isolate and identify causal factors.  Also, most existing studies consider waiver requests in only one policy area.[footnoteRef:2] [2:  The only exceptions to the preceding two sentences are that Gormley (2006) uses crosstab data to consider waiver requests in three policy areas and Shelly (2011) uses multivariate statistical analysis of flexibility in state/federal NCLB relations.] 

	This article presents results of the first study of cross-state variation in waivers received that uses appropriate multivariate statistical methods and accounts for variation across state, time, and policy.  It examines the factors that made the federal government grant waivers to states from 1990 to 2008 to two policy areas in which waivers have a major role: Medicaid and federal education policy.  Random effects negative binomial regression and Poisson maximum likelihood model estimations show that the factors that influence federal decision making on waivers vary depending on the program, with one exception.  Even when other relevant factors are controlled, states with larger populations receive a greater number of waivers to most programs, a result with significant implications for federalism and policy scholars.
Executive Federalism 
Both the federal government and state governments have numerous reasons for seeking flexibility in program implementation.  The federal government has expanded its domestic policy reach over time but lacks the manpower to monitor and implement programs that would serve the entire US population.  Relative to the combined manpower of all 50 state governments, the federal government is small.[footnoteRef:3]  Federal policymakers may understand that if they are to implement ambitious reforms successfully, they must rely on the superior manpower—that they must, in the words of Manna (2006), “borrow strength”—from the states.  State and local governments also have traditional powers and responsibilities, experience with a given policy issue, or knowledge of relevant conditions affecting implementation that may make the federal government willing to heed their input (Agranoff and McGuire 2004).   Congress may understand that waivers allow it to avoid polarizing debates that can derail the legislative process, difficult decisions about the nuts and bolts of policy implementation, and blame when a policy goes wrong.  The federal executive branch makes decisions on whether to grant waivers, which allows presidents to change policy without congressional approval (Weissert and Weissert 2008).   [3:  .  In December 2008, 4,362,688 full-time equivalent employees worked for the 50 state governments, compared to 2,518,101 full-time employees of the federal government (U.S. Census Bureau 2012).] 

For their part, state officials seek flexibility to continue to receive federal funding while gaining input into the content of the program they will implement.  Flexibility can reduce the amount of federal oversight state governments face and allow them to modify the reform to fit specific state needs (Weissert and Weissert 2008).  Waivers may allow states with less developed capacity to still participate in a program and address the issues that gave rise to it.  Those states with more developed capacity may be able to experiment with alternate approaches that may become models for future nationwide reform.  Ambitious governors have used waivers to demonstrate national leadership on pressing social programs (Gais and Fossett 2005).  
Waivers in Medicaid and Education Policy
TABLE 1 ABOUT HERE
	Since 1990, waivers have become one of the most popular methods by which federal and state governments have reached accommodation on grants-in-aid and other programs that cause dispute, particularly in Medicaid and education policy.  Table 1 shows the number of waivers that the Centers for Medicare and Medicaid Services (CMS) granted annually 1990-2008.  Between the two types of Medicaid waivers discussed below, CMS granted 348 waivers.  Records from the Department of Education (ED) exist only for 1995-1999 and 2002-2008, which Table 1 also presents.  During these two time periods, ED granted 678 waivers.  The count of waivers granted annually understates the effect of waivers on intergovernmental relations.  Both agencies but particularly CMS issues waivers that either are valid for multiple years or can be renewed indefinitely, almost like licenses (Weissert and Weissert 2008).  By October 2007, forty eight states and the District of Columbia operated 257 1915 waivers (Thompson and Burke 2007).  
	The significance of waivers goes beyond the numbers granted.  Waivers have become a significant tool to reshape fundamental domestic policy programs.[footnoteRef:4]  CMS offers two primary types of Medicaid waivers.  Under Section 1115 of the Social Security Act, CMS may grant states “demonstration waivers” that allow for broad changes to the delivery of services, subject to ongoing federal evaluation that states are acting to achieve Medicaid’s goals.  1115 waivers have allowed states “to experiment with a wide variety of health-care service delivery, financing, and coverage options” (Schneider 1997, 43).  States have used 1115 waivers to expand or limit eligibility criteria, services and benefits offered, and cost.   Over time 1115s have strayed from their original purpose of allowing the federal government to experiment with reform in individual states and now function to allow state governments increased input into the shape of Medicaid programs in their state (Thompson and Burke 2007; Schneider 1997; Weissert and Weissert 2008).   [4:  While this study does not consider welfare policy, waivers played a significant role in the debate and passage of the Personal Responsibility and Work Opportunity Reconciliation Act of 1996 (PRWORA).  During the debate of that law, President Clinton claimed that 75 percent of welfare recipients were already involved in waiver programs, many of which mirrored those programs that PRWOWA proposed (Gais and Fossett 2005).] 

Section 1915 of the Social Security Act allows CMS to grant more targeted waivers that do not require ongoing evaluation but allow for “alternative health care delivery and payment systems (mainly managed care) and the provision of services in a home or community-based setting rather than a larger institution” (Thompson and Burke 2009).  1915 waivers helped overcome Medicaid’s bias towards institutional care and increased the number of people who received care in a home or community based setting greatly.  In 2004, over one million of the 2.7 million Medicaid recipients (38 percent) received treatment from services provided under 1915 waivers.  The effect on spending was even more dramatic.  Until the rise of 1915 waivers, spending on home and community based services (HCBS) was a relatively small part of Medicaid expenditures for long-term care, but by 2004, services authorized under 1915 waivers accounted for 20.5 billion of the 31.2 billion dollars spent, or 66 percent.  Whereas existing Medicaid law insisted that all disabled must have access to all services, 1915 waivers allowed states to place benefit limits based on geography, type of disability, and total number of participants (Thompson and Burke 2009, 23).  
	In education, the scheduled 1994 reauthorization of Elementary and Secondary Education Act (ESEA) gave rise to the ambitious programs like Goals 2000, which encouraged states to develop systems of curricular standards and standardized tests.  Fearful of overly expanding the federal role in K-12 public education, Congress only passed the ESEA reauthorization after promising states “an unprecedented amount of flexibility” in its implementation (Superfine 2005, 18).  The law allowed ED to waive any requirement that interfered with a state or LEA school improvement plans.  Superfine (2005) argues that waivers and other methods of flexibility robbed the ESEA reauthorization of its ability to improve US public education.[footnoteRef:5]   [5:  When this article refers to the ESEA, it refers only to the 1994 reauthorization.  While NCLB is technically an ESEA reauthorization, accepted practice is to refer to it as NCLB.] 

Initially, ED discouraged state requests for waivers from NCLB provisions, probably because waivers gave an easy target to those critics like Superfine who argued that flexibility had undermined the ability of previous reform efforts to improve public schools.  However, beginning in 2005, ED began to offer states flexibility in the terms it would approve as compliant with NCLB.  In addition to waivers, ED offered “workbook amendments, which Erpenbach and Forte (2005, 2006, 2007) considered to be the functional equivalents of waivers.[footnoteRef:6]  This flexibility greatly changed the content and impact of NCLB.  One amendment that ED granted to numerous states allowed schools and LEAs to change the way they used test scores to calculate Adequately Yearly Progress (AYP).  NCLB’s remedies to help students in underachieving schools only activate when a school or LEA misses AYP benchmarks for two years in a row and is assigned “needs improvement” status (NI).  In the 2004-5 school year, under the original method of determining AYP, 36.4 percent of California’s and 63.5 percent of Georgia’s school districts would be have been labeled NI.  However, both California and Georgia were permitted to use the new “grade span” method to calculate AYP, which resulted in only 14.4 percent of California’s districts and 6.6 percent of Georgia’s districts were labeled NI (Sunderman 2006).   [6:  For a more complete discussion of the similarities between workbook amendments and waivers, please see Shelly (2012).  This study does not code work amendments as waivers.  ] 

Factors That May Impact Waiver Grants
States that apply for waivers are more likely than not to receive them.  Thompson and Burke (2007) find that CMS approved roughly 57 percent of 1115 waiver requests under both the Clinton and George W. Bush Administration, although the Bush rate of approval is higher if one includes requests related to Hurricane Katrina.  Once states receive Medicaid waivers, they start to resemble an intergovernmental license, with renewal becoming routine (Weissert and Weissert 2008).  From 1995 to 2001 ED approved 613 of 780 waiver requests, or 78.6 percent (Gormley 2006).  From 2004-2007, ED rates of approval of NCLB waiver and workbook amendment requests hovered around 70 percent (Erpenbach and Forte 2005, 2006, 2007).  
Beyond the likelihood that waivers that are requested are usually granted, we know little about the causes variation in state requests and federal approval of these request.  The federal government is more likely to grant waivers to all states when intergovernmental conflict is high or in response to expansive new legislation like NCLB (Gormley 2006).  Only one known study considers systematic empirical evidence to explain cross-state variation in waivers in even one policy area.  Analysis of NCLB waiver and workbook amendment requests for a three-year period suggest that larger states, more affluent states, and more Republican states were more likely to request flexibility and that ED was more likely to approve flexibility requests of more Republican states, states that received more federal funding, and states with more extensive systems of standardized testing prior to NCLB approval (Shelly 2011).  To this point no study has systematically analyzed federal waivers across multiple policy areas, years, and states to determine whether certain factors influence federal response to state requests for flexibility generally (Thompson and Burke 2007).  
To examine cross-state variation in waivers received, this study uses statistical analysis with independent variables (IVs) chosen based on two hypotheses.  First, the federal government may give waivers to those states that wish to participate in federal programs and receive federal funding but lack the capacity to implement the conditions attached to the program as originally passed.  Generally, states with pre-existing programs and resources are able to adapt them towards federal goals (Grogan 1999).  The federal government may give states without such capacity flexibility so they can participate and address the underlying issues that motivated the program, even if not in the fashion it originally intended.  Because the federal government recognizes that states with more resources should be able to adapt them to serve federal goals, it may grant fewer waivers to these states and demand strict compliance with the terms of the grant as ratified.  
The second hypothesis is concerned not with ability to implement but with bargaining resources.  States with greater resources may be in a stronger position to bargain with the federal government.  Such bargaining requires, among other things, a professionalized bureaucracy that can understand the parts of a program to which the federal government may be willing to grant flexibility and the resources to lobby the federal government to grant the waiver.  Even if better resourced states do not enjoy a higher rate of waivers approved, they may be able to develop and submit more waiver requests, so similar rates of approval would mean they receive more total waivers than less resourced states who are able to submit fewer requests (Shelly 2011).  Whatever their need for waivers might be, states with fewer resources may not be able to negotiate effectively and may receive fewer waivers (Agranoff and McGuire 2004).  The federal government may trust that states with greater resources may be better able to administer the programs their waivers propose and therefore be more likely to grant such waivers (Schneider 1997).  
A factor that relates to both the capacity to implement and bargaining hypotheses is the size of a state’s population.  Several factors may make large states more likely to receive waivers.  Large states have particular significance in federal elections, and the presidential administration at the top of the federal executive branch may be more likely to grant waivers to large states in the hopes of furthering its electoral success and the electoral success of its party in Congress.  Large states have larger and better resourced state governments, so they may be better able to develop waiver proposals that will win federal approval.[footnoteRef:7]  Areas with less population may lack the necessary government strength to seek waivers and are less likely to bargain with the federal government (Agranoff and McGuire 2004).  However, if the federal government takes into account the level of resources that each state government is able to bring to implementation, it may recognize that small states may be at a disadvantage for these same reasons and grant them waivers so that they may still participate in the program, albeit partially. [7:  In 2008, the correlation between state population and number of full-time state government workers was .9730, and the correlation between population and state government spending was .9607.] 

 The dispersion of a state’s population might also affect the number of waivers they receive.  Waivers may offer states with more dispersed population ways to participate in programs that they otherwise could not.  Often rural states with low population density can struggle to deliver the level of service that the federal government requires, a situation observers believe to be true of Medicaid and NCLB (Reeves 2003; Thompson and Burke 2009).  In 2004 Secretary of Education Rod Paige announced a series of regulatory reforms designed to give states with large rural populations greater flexibility in NCLB implementation, which suggests that the federal government is not deaf to the problems facing rural areas (Manna 2011).  Then again, Agranoff and McGuire (2004) find that rural states may lack professional staff sufficient to negotiate effectively with the federal government, which suggests rural states may submit fewer waiver requests and have less success with the claims they do submit.
The relative affluence of a state may affect its likelihood of receiving waivers to both Medicaid and federal education legislation.  Medicaid is a program designed to help those of low income, and federal education law has long been seen as a way to remedy inequities in education that strike disproportionately at the poor (Hochschild and Scovronick 2003).  Less affluent states have more residents in poverty and thus more incentive for their state governments to demand a say in the health care and education policies that will treat these people.  Such states may also worry that Washington’s policies do not take into account their resource scarcity and may apply for a waiver because they fear they will be unable to provide services at required levels, and the federal government may believe that participation under a waiver will be the only way less affluent states can participate in the program.  Then again, more affluent states have greater access to the resources necessary to develop a winning waiver proposal, and the potential high costs of effectively bargaining with the federal government may deter less affluent states (Agranoff and McGuire 2004; Schneider 1997).  Unfortunately, in the United States race and ethnicity is highly correlated with income, and numerous studies have shown that the racial and ethnic composition of a state’s population influence its social welfare and education policies (Fellowes and Rowe 2004; Hero and Tolbert 1996; Radcliff and Saiz 1995).  Thus this study includes IVs that measure the size each state’s population of traditionally disadvantaged racial and ethnic groups.
Another factor that may affect the difficulty a state will have in the implementation of a federal program is the size of those groups the program most affects.  States with relative large populations of children 18 and under might be more likely to request some say into the role the federal government plays in that state’s public education, and the federal government may recognize that states with large populations of children have issues that require flexibility.  Medicaid has several programs that provide service exclusively to elderly patients, who tend to have lower incomes than the general population, so states with large elderly populations may be more likely to seek and receive input into the design of Medicaid in their state.  
Political resources may also affect a state’s likelihood of requesting and receiving a waiver.  Strong interest groups may push state governments to request flexibility and help them make their case to the federal government (Krane 2007; Posner 2007; Thompson and Burke 2009).  Teachers unions and other groups representing educators were among the most vociferous critics of NCLB, so states that have a relatively strong public education interest group coalition might be more likely to seek relief from federal education regulations (National Education Association 2007; Public Agenda 2003).  In Medicaid, the strength of a state’s interest groups representing nursing homes and senior citizens has an impact on a host of state Medicaid policies (Pracht and Moore 2003; Miller and Wang 2009).  The partisan relationship between the White House and the Governors’ Mansion might also affect waiver dynamics.  In the first great expansion of 1115 waivers in the 1980s and 90s, some evidence suggested that the federal government’s likelihood of waiver grants depended on which political party controlled the White House (Schneider 1997).  Gais and Fossett (2005) suggest that presidents may use waivers to help those governors that they consider allies to achieve success.  One might also suspect that presidents may use waivers as a way to curry favor with states that have a history of being competitive in past federal elections and therefore are likely to be particularly important in future elections.
Analyzing Waivers
	This article presents results from statistical analyses of original time series panel data that contains values for the 50 states for all variables from 1991 to 2008 except where noted.  CMS (2012) provides data on all Medicaid waivers granted during this time period.  ED (2003, 2011) provides information on all waivers granted under the 1994 reauthorization of the ESEA between 1995 to 1999 and under NCLB between 2002-2008.[footnoteRef:8]  Variables derived from these sources that describe the number of waivers each state received each year served as the dependent variables (DVs) for the models described below. [8:  Until 1994, the ESEA did not contain waiver authority.  From 2000-1, because ED was consumed with advising the legislative process that led to NCLB, ED saw little sense in holding states to the previous ESEA, which was already overdue for authorization, and granted no waivers (Curet 2011).] 

TABLE 2 ABOUT HERE
	Included in the models are IVs that measure factors described in the previous section that may influence the likelihood that states receive waivers to federal education and Medicaid policy.  This study uses standard Census data for all demographic measures.  Klarner’s (2012, 2003) data allows for the construction of a dichotomous variable that measures whether a state’s governor belonged to the same political party as the sitting president.  To measure a state’s perceived electoral importance independent of its size, a dichotomous variable (“swing state”) that measures whether the margin of victory for the winner of a state’s preceding presidential election was less than five percent of the total electorate.  At three separate instance between 1991-2008, Nownes, Thomas, and Hrebenar (2008) polled experts in all 50 states on which interest groups had strong influence, some influence, or no influence over state policy.  The author uses this data to include IVs in the Medicaid models that measure the strength of interest groups representing senior citizens and nursing homes in each state and in the education models that measure the strength of teacher unions and other interest groups with an educational focus, such as superintendent, school board, or parent organizations.  Table 2 contains the sources and descriptive statistics for all variables.
	The 1915 Medicaid, ESEA, and NCLB DVs were employed in a series of estimates of random-effects negative binomial regression models.  Negative binomial regression is the appropriate modeling technique for count DVs with evidence of over dispersion (King 1989).  The DV that counts 1115 Medicaid waivers is not over dispersed, so the estimated models with the 1115 waivers DV use random-effects Poisson maximum likelihood analysis.   All results presented below are robust when estimated with random-effects OLS regression, negative binomial regression, and Poisson maximum likelihood models.
Results
TABLE 3 ABOUT HERE
 	Table 3 presents the results of model estimates of federal 1115 and 1915 Medicaid waivers granted to states.  The random-effects negative binomial regression model estimate that uses 1915 Medicaid waivers as the DV shows three variables meet conventional definitions of statistical significance.  The total population and percent black IVs are significant at the p≤.01 level.  An increase of one standard deviation (SD) in the total population variable (6,053,200 people) is associated with a state receiving .2863 more 1915 waivers, and an increase of one SD of the percent black variable (a 9.401 increase of African Americans as a share of a state’s total population) is associated with a .2360 increase in 1915 waivers.[footnoteRef:9]  The population density is also statistically significant (p=.011).  A one SD increase in the population density variable (an increase of 231.71 people per square mile) is associated with .3012 fewer 1915 waivers.  In the random-effects Poisson maximum likelihood model estimate that uses 1115 Medicaid waivers as the DV, no IV has an effect that approaches conventional thresholds of statistical significance, with the effect that comes closest (total population, for which p=.182) still nowhere near conventionally accepted thresholds.   [9:  Neither coefficients from negative binomial regression nor Poisson maximum likelihood analysis can be interpreted directly. ] 

TABLE 4 ABOUT HERE
	Table Four presents random-effects negative binomial regression model estimates of federal waivers granted to states from 1995-1999 under ESEA and from 2002-2008 under NCLB.  In the ESEA model, the total population variable is the only statistically significant IV and is again significant at the p≤.01 level.  The marginal effect of a change of one SD of a state’s total population from 1995 to 1999 (5,826,579 people) is associated with the federal government granting a state .5075 more ESEA waivers.[footnoteRef:10]  In the NCLB model, three variables achieve conventional levels of statistical significance.  The swing state IV is significant at the p≤.01 level, with swing states receiving .6393 more NCLB waivers than non-swing states.  The total population and strength of education interest groups besides teachers unions IVs are both significant at the p=.011 level.  An increase of one SD in the population IV (6,486,048 people) is associated with .4385 more NCLB waivers.  A movement of one point in the strength of non-union educational interest groups is associated with a state receiving .4252 more NCLB waivers from the federal government.[footnoteRef:11] [10:  The descriptive statistics for IVs from 1995-1999 and 2002-2008 differ from those from 1991-2008, which are presented in Table 2.]  [11:  The strength of interest group IVs are categorical variables with three possible values for all observations, so a movement of one point implies either a movement from “little to no influence” to “some influence” or from “some influence” to “a great deal of influence.”] 

Variation Across Policies
	Two principle conclusions can be made from these results.  First, this study offers support for the findings of authors such as Derthick (2001) that intergovernmental politics varies across policy areas.  Table 2 shows that despite not granting any waivers from 1990-1994 and 2000-2001, ED granted almost twice the number of waivers in 12 years (678) that CMS granted in 19 years (348).  CMS granted so few 1115 Medicaid waivers (3.15 total per year) that no IVs helped predict outcomes at anything approaching statistical significance.  One can assume that the decision to grant 1115s is either due to factors completely omitted from this model or, more likely, reserved for specific, isolated instances in which states require dramatic exceptions to existing Medicaid policy or are able to convince the federal government that they have an approach to insuring the poor that is superior to federal law.  Such instances will be rare and idiosyncratic almost by definition. 
	Does the disparity in waivers granted between ED and CMS mean that the federal government is willing to allow greater flexibility in the implementation of its public education programs?  Not necessarily.  The method this study employs is not able to distinguish the amount of flexibility each waivers gives, so each CMS waiver could grant significantly more flexibility than an individual ED waiver.  This hypothesis is especially plausible for 1115 waivers, which grant broad authority to deviate significantly from federal Medicaid requirements (Weissert and Weissert 2008).  Also, waivers might be the most dramatic agreement on flexibility that state and federal governments can reach and are only likely to be considered after less dramatic measures are exhausted.  Besides waivers, the federal government can offer flexibility through rulemaking, selective enforcement, changing the interpretation of the law, and a host of other methods (Gais and Fossett 2005).  Relative to ED, CMS could grant more flexibility through other methods and less through waivers, a hypothesis for which testing is beyond the scope of this project.  
On the other hand, the federal government may simply grant more flexibility in education policy than in Medicaid.  Erpenbach and Forte (2005, 2006, 2007) describe how the number of formal waivers ED granted only hints at the NCLB flexibility it granted states through workbook amendments and other methods.  For most of US history until the 1950s, the federal government was largely uninvolved in public education, and the idea of state and local control of public education is deeply ingrained in the American political psyche (McDermott 1999; Reed 2001).  Today, the federal government often seems able to act in public education only when it can “borrow strength” from the capacity of state and local educational agencies (Manna 2006).  Given such constraints, the federal government may recognize it needs state and local cooperation, while state and local officials may understand their relatively strong bargaining positions.  Medicaid is a very different program with a very different history.  Prior to its implementation, health insurance for the poor was inadequate, so when Medicaid began, state and local governments had very little experience working with the issue and few cherished programs of their own to protect (Corning 1969).  States and local governments may have welcomed federal guidance into how to best deliver Medicaid services, which in turn may have established a culture in which the decentralized levels became accustomed to, and comfortable with, deferring to the will of the federal government.
For the general study of federalism, what is most important may be not what differences between the role of waivers between Medicaid and education policy mean but that such differences exist at all.  With only one exception, no IV was a statistically significant predictor of more than one type of waiver.  Instead, different factors, which may be related to how a state experiences an issue, seem to matter for waivers in different policy areas.  Future studies of flexibility in state/federal relations should keep in mind that the factors that determine which states receive flexibility and which do not will vary greatly depending on the policy under discussion.
The Role of Population Size
That said, these findings do suggest that regardless of context, one factor does influence cross-state variation reliably and across multiple policies.  The size of a state’s population had a statistically significant effect on the amount of waivers it received in three of the four models presented.  In the 1115 Medicaid wavier model, the total population size IV came closest to meeting conventional thresholds of statistical significance, which should make one suspect that it may have demonstrated a statistically significant effect with greater variation in the DV.
TABLE 5 ABOUT HERE
	To demonstrate the magnitude of the effect, Table 5 uses the marginal effects of total population IV generated from the models in Tables 3 and 4 to predict the difference in the number of 1915 Medicaid, ESEA, and NCLB waivers between California, the most populous state, and five other states when the other factors in the model are controlled.  The models predict that, based solely on the total population alone, California would have received 1.2798 more 1915 waivers and 1.8244 more NCLB waivers in 2008 and 2.1869 more ESEA waivers in 1998 than North Carolina, the state with the tenth largest population in 2008.[footnoteRef:12]  Compared to the smallest state (Wyoming), California was expected to receive 1.6947 more 1915 waivers, 2.4159 more NCLB waivers, and 2.8016 more ESEA waivers.  The reader should note that these figures represent the difference between California and other states for one year and that the models predict a similar effect for each year a regulation endures.  For example, to understand the total difference in the number of unique 1915 Medicaid waivers that California and Wyoming had received by January 1, 2009, one would need to calculate the sum of the expected difference for each individual year from 1990 to 2008, which would be something like 1.6947 waivers per year multiplied by 19 years.[footnoteRef:13]  These predictions do not account for the role other factors may play in mitigating the effect of population size, but they should give the reader some idea of the critical role population size has played in federal decisions about which states receive Medicaid and education waivers.   [12:  Because the 1994 reauthorization of the ESEA generated waivers only from 1995 to 1999, the author uses population data from 1998, rather than 2008, to calculate the marginal effect of population on ESEA waivers.  For 1915 Medicaid and NCLB waivers, 2008 is the most contemporary data for which these models can predict themarginal effects.]  [13:  Because Medicaid waivers overwhelmingly tend to be renewed once they are granted, the expiration of waivers is not likely to mitigate the difference in the total number of waivers under which a state operates at a given time.  If Texas received a 1915 Medicaid waiver in 1992, it is likely to still be operating under it (Weissert and Weissert 2008).] 

	Many reasons may explain why large states receive more waivers.  Large states have greater significance in federal elections.  To better the perception of the President in states critical to his or her re-election, officials in the federal executive branch may be more likely to grant waivers.  These results can neither confirm nor deny this hypothesis, but the swing state IV is statistically significant in the NCLB model, which suggests that electoral concerns may play some role in waiver grants in at least some policy areas.  Larger states have larger and more professionalized bureaucracies and greater funding that may grant several advantages that aid state waiver claims (Agranoff and McGuire 2004).  Larger state governments have the manpower and resources to file more waiver requests, and/or their superior resources may allow them to lobby more effectively for the request they do submit.  Unfortunately, this study is not able to determine whether large states file more waiver requests and/or have a higher success rate with submitted requests.  Neither CMS nor ED retain information on the number of waiver requests received.[footnoteRef:14]  Erpenbach and Forte (2005, 2006, 2007) were able to track state requests for NCLB waivers and workbook amendments for three years.  Analysis of this data shows that larger states requested more waivers but had no greater or lesser chance of having any one waiver request granted.  In at least one policy area, large states seem to secure more waiver claims based on their ability to submit more requests (Shelly 2011).  All of these potential justifications for the importance of population size highlight the superior bargaining resources large states can bring to the waiver process.   [14:  Gormley (2006) experienced similar problems with data on the total number of waiver requests states made to CMS.] 

	Regardless of the reasons why, the finding that large states are likely to receive more federal waivers regardless of the policy has significant implications for federalism.  These results mean that the states with most people are the least likely to be operating under a program as Washington designed it, which means that the impact the federal government can have on the maximum number of people in these states is either somewhat limited or more indirect than is generally assumed.  States where the most people live are better able to have input into some of the largest and most costly domestic social programs, which could hearten those who believe that vigorous and vital state governments are a cornerstone of American democracy.  
Small states are likely to lament these results and view reversing these trends as a fundamental issue of basic fairness, especially if President Obama’s strategy of pursuing long-term reform to NCLB through the waiver process becomes more prevalent and widespread. As discussed above, other forms of implementation flexibility exist, and less populous states may seek recourse in them, but waivers represent a formal, enforceable grant of the most extensive autonomy a state can expect while participating in a federal program.  Small states are likely to have needs for flexibility at least as great as those that face larger states.  To cite just two examples, small states may lack the population to both support institutional health care for the poor as Medicaid-without-waivers encourages and to have schools that generate student sample sizes that ensure the test results NCLB-without-waivers demands are valid indicators of student progress (Thompson and Burke 2009; Reeves 2003).  Yet these results suggest that small states face a disadvantage in the waiver process regardless of how pressing their need for flexibility is.  Instead, they are more likely to be held to conditions of grants as they are passed by a Congress that, in the case of states like Wyoming, are literally thousands of miles away from local conditions and local problems.  Such dynamics seem likely to make the federal government produce suboptimal levels of service for smaller states.  
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Tables

Table 1: CMS and ED Waivers to All States, 1990-2008
	Year
	1115 Medicaid Waivers (CMS)
	1915 Medicaid Waivers (CMS)
	ESEA/NCLB Waivers
(ED)

	1990
	0
	13
	-

	1991
	0
	21
	-

	1992
	0
	15
	-

	1993
	4
	18
	-

	1994
	0
	15
	-

	1995
	5
	17
	87

	1996
	3
	14
	33

	1997
	3
	11
	93

	1998
	3
	18
	108

	1999
	2
	14
	103

	2000
	2
	9
	-

	2001
	4
	18
	-

	2002
	8
	14
	13

	2003
	2
	16
	51

	2004
	9
	15
	49

	2005
	7
	14
	44

	2006
	6
	13
	33

	2007
	3
	15
	35

	2008
	2
	15
	46

	Total
	63
	285
	678



Note: ED did not grant waivers granted from 1990-1994 and from 2000-2001.

Sources: (U.S. Department of Education 2003, 2011; Centers for Medicare & Medicaid Services 2012)



Table 2: Descriptive Statistics for All Variables, 1990-2008 (except where noted)

Dependent Variables
	
	Source
	Min
	Max
	Mean
	Std. Deviation

	1115s (Medicaid)
	(Centers for Medicare & Medicaid Services 2012)
	0
	2
	.063
	.247

	1915s (Medicaid)
	
	0
	5
	.285
	.595

	ESEA 
(1995-99)
	(U.S. Department of Education 2003)
	0
	39
	1.704
	3.716

	NCLB
(2002-2008)
	(U.S. Department of Education 2011)
	0
	17
	.777
	1.825




Independent Variables
	
	Source
	Min
	Max
	Mean
	Std. Deviation

	Total Population/100,000
	(U.S. Census Bureau 2000)
	4.534
	369.612
	55.459
	60.901

	Population Density
	
	.971
	1158.236
	165.080
	231.171

	% Hispanic
	
	.474
	45.3999
	7.464
	8.746

	% Black
	
	0
	36.665
	9.942
	9.401

	% 65 and Over 
	
	4.061
	18.550
	12.648
	1.907

	% 18 and Under
	
	18.825
	38.388
	25.950
	2.687

	% Poverty
	
	5.300
	26.400
	12.735
	3.536

	Governor/President Same Party?
	(Klarner 2012)
	0
	1
	.455
	.498

	Swing State?
	(Leip 2012)
	0
	1
	.239
	.427

	Interest Group Strength: Senior
	(Nownes, Thomas, and Hrebenar 2008)
	0
	2
	.297
	.495

	Interest Group Strength: Nursing Homes
	
	0
	2
	.389
	.713

	Interest Group Strength: Teachers Union
	
	0
	2
	1.580
	.603

	Interest Group Strength: Other Education Groups
	
	0
	2
	.580
	.827



Table 3: Causes of Medicaid Waivers, 1990-2008

	
	Section 1115 Waivers (Poisson)
	Section 1915 Waivers (negative binomial)

	Total Population/100,000
	.0030 (.0023)
	.0047 (.0012)**

	Population Density
	-.0003 (.0007)
	-.0013 (.0005)*

	% Hispanic
	.6367 (1.8273)
	.5557 (1.0083)

	% Black
	.5533 (1.7161)
	2.5101 (.9284)**

	% 65 and Over 
	6.6474 (8.6487)
	6.9459 (4.4036)

	% 18 and Under
	-5.7838 (6.3808)
	4.6629 (3.0983)

	% Poverty
	.0529 (.0450)
	-.0280 (.0246)

	Governor/President Same Party?
	.1549 (.2550)
	-.0994 (.1304)

	Swing State?
	.0917 (.2883)
	.2147 (.1442)

	Interest Group Strength: Senior
	-.2704 (.2862)
	.0927 (.1292)

	Interest Group Strength: Nursing Homes
	.0218 (.1773)
	.0289 (.0879)



	N
	950
	950

	Log Likelihood
	-229.1271
	-640.2700



* =p<.05
**=p<.01

Table 4: Causes of ESEA (1995-1999) and NCLB (2002-2008) Waivers

	
	ESEA Waivers (negative binomial)
	NCLB Waivers (negative binomial)

	Total Population/100,000
	.0087 (.0024)**
	.0068 (.0027)*

	Population Density
	-.0002 (.0006)
	.0004 (.0007)

	% Hispanic
	-3.4214 (2.1221)
	-.4635 (1.9790)

	% Black
	-1.0492 (1.4544)
	-.2479 (1.8990)

	% 65 and Over 
	4.4072 (6.6938)
	-32.3835 (12.4458)**

	% 18 and Under
	-.3643 (4.1783)
	-22.6785 (13.9139)

	% Poverty
	-.0288 (.0354)
	.0866 (.0530)

	Governor/President Same Party?
	.1472 (.1998)
	-.3529 (.1974)

	Swing State?
	.0895 (.1846)
	.6393 (.2340)**

	Interest Group Strength: Teachers’ Union
	-.1233 (.1798)
	-.0475 (.2411)

	Interest Group Strength: Other Education Groups 
	.0747 (.1289)
	.4252 (.1681)*



	N
	250
	350

	Log Likelihood
	-400.2143
	-364.1239



* =p<.05
**=p<.01



Table 5: The Effect of Total Population Size on 1915 Medicaid, ESEA, and NCLB Waivers

California total population:	36,604,337 (2008)
				32,682,794 (1998)

	
	Population 2008 (Population 1998)
	Population Rank 2008
	Pop. Difference with CA 2008 (Pop. Difference with CA 1988)
	Expected 1915 waiver deficit with California in 2008
	Expected ESEA waiver deficit with California in 1998
	Expected NCLB waiver deficit with California in 2008

	Marginal Effect of 100,000 Person Change in Total Population
	
	
	
	.0047
	.0087
	.0067

	
	
	
	
	
	
	

	State
	
	
	
	
	
	

	North Carolina
	9,309,449 (7,545,828)
	10
	27,294,888 (25,136,966)
	1.2798
	2.1869
	1.8244

	Wisconsin
	5,640,996 (5,222,124)
	20
	30,963,341 (27,460,670)
	1.4555
	2.3891
	2.0745

	Iowa
	3,016,734 (2,861,025)
	30
	33,587,603
(29,821,769)
	1.5786
	2.5945
	2.2504

	Hawaii
	1,332,213 (1,190,472)
	40
	35,272,124
(31,492,322)
	1.6579
	2.7398
	2.3632

	Wyoming
	546,043 (480,031)
	50
	36,058,294 (32,202,763)
	1.6947
	2.8016
	2.4159



Note: Expected waiver deficit calculated by multiplying marginal effect of a one unit change in total population/100,000 IV from each model by population difference between each state and California
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